KERALA REAL ESTATE REGULATORY AUTHORITY
| THIRUVANANTHAPURAM o
Complamts No. 152/2022 &166/2022 |

Present Sri. P H Kurian, Chalrman i
Smt Preetha P Menon Member

o Dated 23 February 2023

Complainants

1. Harshlta Vljayan
TC20/40(33) SNRA 10A, e
Sastha Nagar, KaramanaP O : Complaint No-152/2022
| Thlruvananthapura 695 002 S R

| 'Represented by Madhavan S

2. "Sathlsh Babu M v
C-10, SFS Pattom Square S |
Marappalam Road, Pattom, - Complaint No- 1 66/2022
| Th1ruvananthapuram 695 004 . o




Bangalore— 560037 |

: pBranch office at Vettakulam Arcade

- Opposite Mar Ivanious Coll' oe Main Gate,
NalanchiraPO,
Thlruvananthapuram- 695 0 1 5
Represented by its Authorrsed Director S. Sreenrvasan |

2. Mrs. Meenaksh1 Ramjl
Director, M/s Sowparmka PI’OJGC'[S and Infrastructure
Private Limited, Flat No. 204, Sai Raghs, A Block,
- AECS Layout,,Kundalahalh, Bangalore- 37.

3. S. Sreenivasan -
Authorised Director, M/s Sowparnika Projects and
Infrastructure Private Limited, residing at Sowparnika Abode,
Apartment PH2, 4™ Floor, Vaikuntam Layout,
Lakshminarayanapura, Near Apollo Pharmacy, Kundalahalli,
Bangalore North, Bangalore, Karnataka- 560037.

The above Complalnts are taken up for Jomt hearlng
as the pI‘OJ ject 1nvolved the Respondents and the relief sought are
| 'sarne in both the complarnts and the Complarnant in Complamt No

- 166/22 the counsel for the Respondent Ady. Rav1 Kumar and the

Presrdent of the Assoc1atron of allottees were present at the tlme of

rhearrng p
L | The Complamants in the

oomplalnts are the allottees 1n PI’OJBCt “Ci J.I;*?{Crown developed by L

_ts are for, .




: allottrng permanent car parkmg as promrsed to them as per the

L agreements exeeuted between them and the Respondents and as

ﬁthe Act 2016 and

1 shown in the sale deeds executed by the Respondents in favour of .
‘the, Complarnants Coples of agreements Sale;~,~,:deredis,~: mail
| ,communioations etc. have been produced by;,theseCofmpj:l"ainants to
prove their case Later on, the :Compla‘inant*in complamt No.
’ 166/2022 filed an amendment petltron L A 2/2023 for gettmg

~ added in the prayer portlon a direction to the Respondents to pay

- the Complainant a sum of -Rs. ,67,34',8~1~8/-,.asa1nterest~.for; delay,
~ based on the schedule submitted along with the petition. The
G V'Respondents“ 1 -3 ' ﬁled written "statement and ﬁ’submitted that' the
" T Complamts are not mamtamable either in law or on facts.
Accordrng to the Respondents the pI‘OJGCt ‘ ‘Sowparnlka City
Crown is not a reglstrable prOJeet under the Act 2016 as the

G oompletron certlﬁcate in respeet of the sa1d prqect was :

‘ 1ssued/approved by the Corporatron before the commenoement of |

_prOJeet was eompleted and handed over

before the commencement of the Aot and the Complarnt IS barred

by hmltatlon The Respondents submltted that onli; ;;'fone allottee has o

. ﬁled the Complarnt and' ‘heapartment owner s assocratron 1s not 3

G ﬁmade a party Accordmg to' the Respondents the Authorlty has no v



& o e Durlng the hearmg on 21.10. 2022 when the
: -eomplalnts came up for hearlng, the Complamants submltted that 1
-.'they were not yet provrded w1th any car parkmg spaces even :
- though covered car parklng spaees have been promlsed as per the

agreements. and, shown in the sale deeds and therepresentatlve of

; the ReSpondent/:Prornoter who was present agreed that they will

: pro':'Videi the e‘overed 'eyar parking spaces as prom’ise‘dffon that dayk

- itself. Then the Authority, yvide interim order zdate’d 21.10.2022

: dlrected the Respondents to allot, earmark and hand over the

| eovered car parklng spaees to the Complalnants on the same day

‘ ‘1tse1fa ,:fand;uthe cases .were»posted to next day for reporting

| eompliance:'of the Said,'direetion'andthe ‘ReSpondent/Promoter was
also direeted to be‘ present on the next day OntheneXtday, on

“22/10/22 both he Complamants appeared But the

’ i, Respondent/Promoter failed to attend the hearmg desplte the |

_wdlreetlon issued on 21/ 10/22 The representatlve of the It

! Respondent Company appeared and submltted that the car parkmg |

. v-shall be glven as dlrected by 11 a m on that day 1tself ]ut the

| V:Complamants kalleged that nothlng ’has been done by the |

Respondent t111 t , ,at:},tlrne The Authorl',?f{'%f::asked about the alleged

- k 'ISSHG of the shortage of car parklng spaces in the prOJect to the

Complamant in Co




| parkmg No 140 and the Complamant in Complamt No 166 has h
o been allotted car parkmg No. 143. As it was notlced that many of ’
the PI‘O_]CCtS of the Respondent/promoter are havmg the same 1ssue
- and several Complaints are spendmg in this ; r;egard,f the Promoter
' was directed, vide notice dated 122/'10/2022 , to appeaf directly
before the Authorlty on the next hearing date and to explaln the
same. | |
3. On 25/1022022, the above 'ZCOmpilaiﬁts were
‘po“ste'd‘ for direct 'hear?ing.‘k But the Promoter failed to attend in
person for the hearing in spite of specific direction. The
Complainant in Complaint No. 166/22 alleged that the space said
to have been allotted tohlm cannot be usediasoar ‘ pya‘rking as the
 space overlaps the :badrninton courtr'and:borewgellt proV‘ided in the

project and the photographs to show the same also have been

‘produced by him. On that day, the Authorlty dlrected the

. Respondents “1) to show cause why the pr0]eet named “Clly Crown is

not reglstered under sectzon 3 of the Real Estate (Regulatzons &
‘ Development) Act, 20]6 and why the penalty under sectzon 59(] ) of the
| Aet, 20] 6 shall not be zmposed on hzm wzthm 30 days from the day of recezpf

','of thls order 2) to f Ze‘ ‘fthe covered
car parkzng spaces allott‘ d to all the allottees of the Pr0]ecz‘ Czty Crown |

We rn; aﬁ‘ davzt showmg the deta

| ', as promzsed zn Z‘he agreement and as per the law and 3 ) to f le a Compllance




tothe complainants and an affidavit along with details ofallotment

| of parklng spaces to all the allottees in the project 1n ‘which the

- Respondents state that there are 9 car parkmg spaces for whrch the

kcovermgs have to be constructed for Wthh they arrrved at a

‘ ,settlement wrth the A53001at10n

4 .  Even ‘though the Respondents had complied with
- the directions and submitted the'compliance report in that respect,
k lnthe reply to the Show cause notice with regard to the registration
. under section 3 of the Act 2016, they r’aised ‘contenticn that the
| prOJect ';S‘foupé’amika; City Crown’ is not a registerable project
because the project was. cornpleted on 20.01.2017 as shown in the
| Occupancy Certrﬁcate issued by the local authorlty as “the date of

completlon Accordrng to the Respondents as the date of

o . completlon 1n the Occupancy Certlﬁcate is certified as 20.01. 2017 |

by the competent authorrty, the said prOJect is not an ongomg
| pI‘OjGCt and hence it is not liable to be reglstered u/s 3 of the Act

:~ ‘.'12016 The Respondents also referred a pubhc notice dated
19 04 2022 1ssued by th1s Authorrty, as per whrch it was made clear |
that “the Real Estk’z‘eiiprOJects those commenced before 1/5/2017

' 'k'fand not completed or not recelved occupancy certrﬁcate as on‘

: | 1:1/5/2017 kare tobe consrdered asﬁ ongomg prOJects Wthh w111k




b regrstrable prOJect under the Act 2016 as the completron certrﬁcate

W W1th respect to the sa1d pI’O_]GCt Was 1ssued/approved by the

o Corporatlon well before the commencement of the Act. The

':'"""Respondent produced the. copy of the Occupancy Certlﬁcate in
~which the date of Completlon is shown as 20/01/2017. But it has

~ been noticed "that the actual ‘date OfikSSuanCe of the Occupancy

R Certrﬁcate is not mentroned m the sa1d certlﬁcate and hence the

| :corporatlon of Trrvandrum was d1rected vide notrce dated
07 11 2022 to submlt a report regardmg the actual date of issuance
of the sald certlﬁcate 1ssued after Verrfymg the records But no
H,response has been recelved from the Corporatlon tlll date Any
how the Respondents produced copy of RTI communlcatlon done
bby one of the Complamants in which it is. rephed by the
; Corporatron that the Occupancy Certlﬁcate 1s 1ssued on
31 .05 2018 As per the sard commumcatron the Corporatron also
rephed to the questlon as to the date of enforcement of the'

. Occupancy Certrﬁcate in the pI‘O_]GCt Clty Crown as ‘20 01 2017’

| ondents the 1ssue of malntamablhty

:k "On the request of the

: was consrdered as the pr mmary issue. Both partres 'were heard

and documents were perused.




o certyfvzng that the real estate pr0]ect has been developed accordzng to the :

S sanctzoned p] an layout plan and speczf catzons as. approved by the

5 . competent authorzty under the local laws.” The deﬁmtlon Of the term

“competent authority” under Section ,2(p;) is as follows: com ,;,etentf

- uthori‘gy” means “the local authority or any authority created or

establzshed under any. law for the time bezng in force by the approprzate

Government whzch exercises authorzty over and under its ]urzsdzctzon and

has powers fo glve permzsszon for development of such lmmovable

| property > As per Sect 2 (q), prOJect means real estate pI‘Q] ject under

| Clause (zn) Accordmg to Sectlon (zn) 'real estate prolect means

the development of a buzldzng ora buzldzng conszstzng of apartments or

s convertzng an exzstzng buzldtng or a part thereof into apartments or the

development of land into plots or apartments,ﬁ as the case may‘be4 for the
purpose of selling all or some ofthe»;sa:id apartm*ents or plOtsi or building ds
the case may be, and includes the common areas, ‘the development works -

all zmprovements and structures thereon and all easement rzghts and

appurtenances belongzng thereto .

6 Sectlon 3 ( 1) Of the Act 2016 stlpulates that ‘No promoter shall

advertzse market book sell or offer for sale or znvzte persons to purchase in
any manner any plot apartment or butldzng, as the case may be in any real
estate prOJect or part of it, in any plannzng area, wzthout regzsterzng the real

i estate pro]ect with the Real Estate Regulatory Authorzty establzshed under

| P ovzded athat pro,e’ ts 1

, e::' on,qozng on the date of |

'rov1_s on 1 nde S, ctlon 3 of the



' Act 2016 came mto force on Ol ()5 2017. Sectron 3 deals with prror | e
- regrstratlon of real estate pI‘Q]GCt w1th the Real Estate Regulatory‘ :
Author1ty Sub sect1on ( l) of Sect1on 3 1nterdlcts the promoters
pfrom advert1s1ng, marketmg, bookrng, selllng, offermg for sale or
’mvrtlng persons to purchase n any manner any plot apartment or
. bulldlng in any real es,tate,project or part yo_frt,‘ ryrn any _plannrng area,
~ without registering thelrealestate project with the Auth‘ori;ty., Going
; by the mandate of the 1% proviso, projects that are ongoing on the
date of commencement of the Act and for which the completion

 certificate has not been issued, are bound‘ to apply for registration.

7. The Hon'ble Supreme Court in its judgment dated
1171 1/2021 in M/s Newtech Promoters & Develogers Pyt Lid Vs
State o, }‘;UP & another has re1terated the fact that the Real Estate

. PrOJects that are not completed and for whrch the .ccupancy
: Certrﬁcate/Development Certlﬁcate has not been 1ssued on the,
date of commencement of Real Estate (Regulatron &‘ |
| Development) Act 2016 shall be regrstered under Sec 3 of thet
| ',Real Estate (Regulatlon & Development) Act 2016 and such
,prOJects W1ll come under the purvrew of the Act 2016 The
relevant portlon of the abovesald Judgment is extracted hereunder |

i ffBara 4 0; Learned counsel furtherisubmzts that the key word i e ongozngk




e registerea' ’unc?ler the A‘cft? 7 Therefore the ambz't of Act isto brt’ng all projects
,case of the appellant is based on occupancy certzf cate ana’ not of
| completton certlf cate n thzs context, Learnea7 counsel— submzts that the
sala’ provzso ought to be reaa’ wzth Section 3 (2) (b) whzch speczf cally
"' excludes pro]ects where completzon certlf cate has been received. przor to
the commencement of the Act. Thus, those pr0]ects under Sectzon 3 (2) need
not be regzsterea’ under the Act and, therefore the intent of the Act hznges
on whether or not a prOJect has received a completzon certificate on the date

- of commencement of the Act

,Para 47: T he clear ana’ unambzguous language of the statute is retroacttve >

in operatzon and. by applyzng purposzve znterpretatzon rule of statutory
construction, only one result is posszble ie., the legtslature consczously |
: enactea’ a retroactive statute to ensure sale of plot, apartment or building,
 real estate pro]ect are*don'e in an efficient andftransparent manner so that
 the znterest of ¢ consumers in the real- estate sector is protectea’ by all means
;ana’ Sectzons ]3 18 ) ana’ 19 (4) are all benef cial provzszons for
safeguara’zng the pecunlary interest of 1 the consumers/allottees In the given
,czrcumstances zf the Act is hela’ prospectzve then the aa’]ua’zcatory
mechanzsm una’er Sectzon 3 1 woula’ not be avatlable to any of the allottee
for an ongozng pro]ect T hus tt negates the contentzon of the promoters ‘
regara’zng the contractual terms havzng an overrla’zng eﬁ'ect over the

retrospectzve applzcabzltty of the Act/ ¢ even on facts of this case.’

e 8. The Hon’ble Apex Court in another Judgment datedp




 Commission, also held that “the fuilure f

Respondent/Promoter to obtaln the occupancy certzf cate is a’, =

e a’ef czency in Servzce far whzch the Respona’ent/Promoz‘er is Zlable

9, . The Hon ble ngh Court of Kerala in its Judgment
| 'dated 10 06 2022 in Alfa Ventures 7
- an appeal ﬁled challengmg the dlrectlon of this Authonty for

) Lta’ Vs State. of Kerala & others |

reglstrat-lon of the prOJ;eCt,:held that “the completzon'certﬁcate 'under
the Act 2016 is distinct from thecompletion certificate contemplated ander
Rule 22 of the Kerala Munzczpalzty Buzla’zng Rules. Under Rule 22 of the

i ;KMBR the owner can/ on completzon of the building, submzt completzon

certzf cate certzf ed and szgnea’ by hzm to the Secretary of the Mumczpalzly
in the form in Appendzx E. On the other hana’ the 1* proviso to. Section 3of

- the Aet contemplates zssuance of completzon certzf cate by the competent‘

authorzty vzz the Secretary of the Local— Self Governmenz‘ Instztutlon |

§ provzszan As such zt can»f

i Indzsputably, the completzon certlf cate of Alfa Horizon was not zssuea’ zn' '

o cthe manner provza’ea’ und ‘Sectzon 3 przor to the zntroductzon of that; S

"'*ﬁongazng pm]ect as on the a’ate of mtroa’uctzon of Sectzon 3 of the Acz“ ,

‘, (0] 05 201 7) the concomztant posztzan bezng z‘hat the pm]ect is lzable to be

S regzsterea’ wzth z‘he K-RERA Hence it 1s 1ndlsputably settled that |

! | | onlz:; the date of 1ssuance of Occupancy Certlﬁcate from the local
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| Moreover the Complamants herem also kept on allegmg that they !

- have not provrded wrth car parkmg spaces as promlsed to them and |

. the Respondents/Promoter also admltted in thelr afﬁdav1t that 9 car |
parklng spaces are yet to be completed WhICh 1nd1cate non-

1 completlon of an 1mportant amenlty promised to the allottees. The

Hon ble Madras ngh Court in its Judgment dated 16 02.2021, in
rightly observed

M’/S Sare Shelters Prozect Pyt . vsSare Se ‘uzres

- as fOllOWS It is relevant fo note that even in common parlance the word
“completion” def ines the ~substantzal completzon ’ in accordance with

- contract. Thus even in the absence of any statute speczf cally, a completion

certtf cate is to be zssued by any Competent Authorzty once if the pr0]ect is
- completed. T herefore the completton must be in all respects ana’ in
accordance with the contract between the parttes.‘.,T he covenants in the
: COntract are the *esse’ntt'al parameters whichmust *b'eth‘e 'fdeCiding factor

= regara’zng the actual completton and not mere completton of structure in the
i : prOJect Thzs betng the ob]ect to be sought for even tn the absence of 1 the '
RERA Act the completzon certzf cate zssuea’ by the Executzve Oﬁ‘ icer, Town |
Panchayat is zmproper ana’ not in consonance wzth the establ ished prznczple
. for zssuzng a completton certzf cate even 1n a common parlance and under' .

| f the Town and Country Plannmg Act

Based on the above facts and ﬁndmgs the = .
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direct the ReSpOndents to register the:real'es;tate proje'et na‘méd |
| “Sowparnlka City Crown” under sectlon 3 of the Kerala Real‘ e
Estate (Regulatmn & Development) Act,2016 within 30 days from |
the date of recelpt of this order, falhng Wthh penal actlons shall

be 1n1t1ated as provided under Seetlon 59 of the Aet 2016 against

the Respondents
Smt. Preetha P Menon ‘ Sri. P H Kunan

Member : | Chairman

,S;ecrreitaryf\'




Exhibit Al-
Exhibit A2-
Exhibit A3-
Exhibit Ad-
 Exhibit A5-

Exhibit B1-
* Exhibit B2-
Act.

 Bxhibit B3-

~ Complaints
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Exhibits

Documents produced by the Cocmplarignanzt}s: |

True copy of the Agreement for sale
Truecopy of the Sale decds

True copy of t‘he Settlemcnt deed.
True copy of the payment receipts

True copy of the emaﬂ communication.

Documents produced by the Respondents

True copy of the occupancy certlﬁcatc

Truc copy of the apphcatlon and reply under RTI

Tr ‘ief chPy of theff Allo,tmént letiter.in both the




